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BOOK REVIEWS. 645 

The Law Governing Sales of Goods at Common Law and Under the 
Uniform Sales Act. By Samuel Williston. New York: Baker, Voorhis 
& Co. 1909. pp. cix, 1314. 

This treatise on the law of sales should meet with a cordial reception 
from the bench and bar. To many of our readers, the author's reputation 
will afford sufficient guarantee of its merits; and all others can easily 
satisfy themselves, on this point, by turning to almost any topic with 
which they are especially familiar, and observing the ability and thorough- 
ness with which it has been treated. Such readers may not be converted, — 
in some cases we hope they will not be converted — to the learned author's 
views ; but, there is no doubt that his discussion will add to their knowledge 
of the particular topic and sharpen their interest in it. His attitude upon 
controverted points is fairly stated in these sentences in the Preface: "I 
have allowed myself considerable freedom in the statement of my own 
views of the law and the reasons for them, and have not hesitated to 
criticize decisions of the courts when they seemed opposed to principle 
or to the convenience of trade. I have tried, however, not to allow my 
opinions to interfere with the exactness of my statement of the actual 
decision, and I have made full annotations containing not simply citations 
of authorities, but, also, whenever it seemed useful, quotations from the 
opinions of courts or summaries of the facts of the important cases, in order 
that the reader might have at hand the means of testing the correctness of 
my conclusion."' 

While the book is sure of a warm welcome everywhere, it will prove 
particularly useful in those jurisdictions which have adopted the Uniform 
Sales Act. At the present time, these are not numerous; including only 
Arizona, Connecticut, Massachusetts, New Jersey, Ohio and Rhode Island. 
During the current year, it has not found sufficient favor in the eyes of any 
Legislature to secure enactment. Possibly its progress might have been 
more rapid, had it diverged less widely than it does from the English Sale 
of Goods Act. It is very desirable that the rules governing the sale of goods 
should be uniform throughout the United States. It is scarcely less de- 
sirable that they should be the same in the United States, as in other 
English speaking lands. Now, the law upon this subject was codified in 
England by the Sale of Goods Act of 1893. This statute was not a hasty 
or ill-considered piece of legislation. Drafted in 1888 by Judge Chalmers, 
it was subjected to careful criticism by Lords Bramwell and Herschell, 
as well as by other eminent members of the bench and bar of Great Britain, 
before it was introduced into Parliament. Then, it was thoroughly dis- 
cussed and amended, during the period of four years which passed before 
its enactment It has appeared to work well and to subserve all the 
legitimate demands of trade in a great commercial country. In these cir- 
cumstances, our Commissioners on Uniform State Laws might well have 
contented themselves with copying the British statute, in most respects, 
thus attaining uniformity in this great branch of commercial law throughout 
all jurisdictions whose jurisprudence is based on the English common law. 

With two or three notable exceptions, this plan was pursued by Prof. 
WilHston in his original draft of the American Act. Later, many changes 
and additions were made by the Commissioners, so that the Act, in its 



646 COLUMBIA LAW REVIEW. 

present form, does not tend to make the law of sales in this country uniform 
with that in Britian. Some of the changes, it is true, relate rather to legal 
nomenclature than to substantive law. In the first section, for example, 
the term "contract of sale" in the British statute is discarded and the terms, 
"contract to sell" and "a sale" are substituted therefor. 1 It is fair to 
assume that this change is not to be ascribed to Prof. Williston as his 
original draft reproduced this section from the Sale of Goods Act However, 
in his commentary, he makes the best defence possible of the change, al- 
though he appears to find the new nomenclature awkward at times, (see pp. 
82 and 85,) and, in his chapter on the Contractual Obligation of the Parties, 
shows clearly that "contract of sale" is a perfectly proper phrase in English 
law. He writes: "A contract to sell is generally said to be no longer 
executory when the property in the goods has passed to the buyer: and 
such a transaction is called a sale, as distinguished from a contract to sell, 
in the Sales Act. Even a sale, however, may still be a partly bilateral con- 
tract; that is, a contract in which some unperformed promise exists on 
each side though there has been some performance on one side as part 
of the consideration." Earlier in the book, (p. 2 note I a.) he suggests 
that "Blackburn's adoption of the phrase for the title of his book on sales 
is probably chiefly responsible for the currency of the expression." Un- 
fortunately for this suggestion, the phrase "contract of sale" was a current 
expression both in text books and judicial decisions, long before Blackburn's 
book appeared, and was applied in them to "a contract which by its opera- 
tion immediately transfers title" as well as to a contract "whereby the 
seller agrees to transfer the property in goods." Examples of such use 
of the term are found in Kent's Commentaries vol. 2 p. 492, published 
about twenty years before Blackburn's treatise, and in Chief Justice Shaw's 
opinion in Mixer v. Howorth, (21 Pick. 205,) which antedates Black- 
burn by half a dozen years. 

Of those parts of this work devoted to the exposition of common law 
rules, it would be difficult to speak too highly. We have marked several 
passages for special commendation, but must content ourselves with a brief 
reference to a single portion — that dealing with "cash sales." In no other 
treatise has this topic received so full and lucid and satisfactory a treatment. 

F. M. B. 

History of the Harvard Law School and of Early Legal Conditions 
in America. By Charles Warren. New York: Lewis Publishing Co., 
1908. 3 vols., illustrated. Vol. I, pp. xii, 543; Vol. II, pp. 560; Vol. 
Ill, pp. 397. 

This is a work that should appeal to law students and lawyers. Per- 
haps the author may have magnified the importance of detailing the his- 
tory of the early American bar as an introduction to the history 
of the Harvard Law School, and in that sense he has laid his founda- 
tions wider and deeper than necessary. But none the less his industrious 
collection of scattered bits of information, from countless obscure sources, 
has enabled Mr. Warren in the preliminary part to give us a most read- 
able and instructive account of law studies and law students in America 
from 1620 down to the founding of the Harvard Law School. 

1 The term "contract of sale" has kept its place in § 62, (i), definition of "Goods," 
through an inadvertence, evidently of the Commissioners. 



